IN THE UNITED STATES DISTRICT COURT
'FOR THE SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION |

UNITED STATES OF AMERICA,
 Plaintiffs,

STATE OF NEW YORK, STATE OF NEW
JERSEY, STATE OF CONNECTICUT,
HOOSIER ENVIRONMENTAL COUNCIL,
and OHIO ENVIRONMENTAL COUNCIL, :
: Civil Action No. 1:99-cv-1693-LIM-IMS
Plainti ff-Intervenors, '

V.

| CINERGY CORP., PSI ENERGY, INC., and
THE CINCINNATI GAS & ELECTRIC
COMPANY, :

‘Defendants.

R il i e il R S I

- - AFFIDAVIT OF FRANK R. VOLPE
IN RESPONSE TO ORDER TO SHOW CAUSE (Dkt. No. 1508)

" WASHINGTON, )

) SS:
DISTRICT OF COLUMBIA )

I, Frank R. Vo_lp'e, declare the following:

1. I am a partner in the law firm of Sidley Austin. I was first admitted to -
practice in Penﬁsyl‘kania in 1994. I became a member of the District of Columbia bar n 1_995. I
~have been with Sidley Austin since 1994. My office is located in Washington, DC. My practice -

involves litigation of criminal and civil matters.



2. While Thave worked on this case on and off since 2004_, I did-hdt spend |

subs.tantial' amounts of time on the matter until fhe late fall of 2007.

3. I first learned of the existence of the 2008 Consulting Agreement be_tWeén '
- Robert Batdorf and Duke Energy in late September/early October 2008, in connection with a
discovery issue raised by the Plaintiffs. Isaw the 2008 Consulting Agreement for the first time |

. on Octobe_r:.Z, 2008. I learned about the 2005 Consulting Agreenient on October 3, 2008.

4, I was the number three trial counsel during the May 2008 liability trial"_. -
My‘ trial responsibilities included witness preparation, cross-examination of one of the Plaintiffs’

~ experts and direct examination of one of Cinergy’s four trial witnesses.

5. | During the preparation for trial and during trial itseif, I did not pcrceiv'e. '

~ any of the ma,teﬁal issues to relate to whether a witness was paid or unpaid, nor did I pe;ceive ;

that the case would turn on credibility issues. For example, my cross-examination of M. Hugh

Larkin, Plaintiffé_; a_ccouﬁﬁ_ng expert, did not even bring up the fact that he was a paid ex‘pert.'

- Instead, I folplt_i.sed tﬁe crossjexanlinatibn on a more practical issue: -do accounting rules say i
anythmg ébou:fwheth_er a project should be considered routine repair and 'replaccment under th..e.

- Cleaﬁ Air Acf."s_ New SSo.urce_: Review program. Likewise, neither my direct examination nor the

croés-examination of Mr. John Swez focused on bias or credibility issues, despité th_e__fact ﬂ_ia‘t, as

~an employee of Cinergy, Mr. Swez had an obvious interest in helping Cinergy win its case. -

6.  Iunderstood Cinergy’s trial theme to be that the jury should give m(_)i'e
WEight to the predictions of Cinergy’s employees who were at the facilities in question at the
 time the iaroj e_cfs were completed and made the decisions and predictions in real time. In

Contrast; the Plaintiffs’ case relied on testimony from after-the-fact experts evaluating those éaine _



projects without the benefit of any hands-on experience. Cinergy’s trial étrategy' did not depend
oﬁ charaétéri-zing Mr Batdorf’ s—or any of Cinefgy;é other witn_esses’%relationship 'with :_ |

~ Cinergy in any partibular way othef than as the actual Cinergy.em.plqyees who made the.
decisions at issue. Furthermore, I am not aware of any pre-trial discussions involving
characterizing the relationship between Cinergy and Mr. Batdorf—or any of Cinergy’s other -

. witnesses’—in any particular way other than as individuals who had ﬁrst—hand-kpowledgé of the

facts to be presented at trial.

7. | During the remedy phase, Mr. Batdorf’s name was included on the witness.
list be_':_causé he testified at the liability trial. As part of our prepargtidn for the remedy phase trial,
. _We evaluated all the potential witnesses to determiné: (1) their level of knowledge about the_
relevant issues, and (2). whether they would make effective witnesses at trial. During d_isc_ﬁs‘sidns
E about Mr. Bétdorf" s possible role at the remedy trial, it became apparent that he was not one of

' fhe more knowledgeable witnesses about the specific issues raised by the remedy phase. At that
' poiﬁt in time, Mr. Batdorf had not worked at the Wabash River plant for several years and, as a
result, his knowledge about current conditions at that facility was limited as was his knowledge

about the future proj ected costs and steps that the government’s proposed remedies would entail.

8. In short, the decision to remove Mr. Batdorf from the remedy phase
witness list was based on an assessment of Mr. Batdorf™s usefulness as a witness in the .remedy'
phase. Removing Mr. Batdorf’s name from the witness list had nothing to do With_ his consulting

~agreement or any discovery disputes with the government.



9. 1 declare under penalty of perjury that the information provided in this declaration .

is true anid accurate to the best of my knowledge.

| FURTHER AFFIANT SAYETH NAUGHT. /

FRANKR.VOLPE ./ -
Sidley Austin LLP

1501 K Street, NW .

Washington, DC 20005

(202) 736-8366 |
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NOTARY PUBLIC
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