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unarmed observers, and Heath's actions were intentional. Another 

g circumstance was that the crime was committed in the presence of a thirteen 

. The trial court found Heath's act was the "most serious . . . D Felony Criminal 

ness that one could imagine." (Id. at 985.) 



f a defendant as to make a fair trial impossible." Hopkins v. 

a proper statement of law and does not rise to the 

1 error. Ind. Code 8 35-41-3-2(a) states "[a] person is justified in 

erson to protect the person or a third person fiom 

ably believes to be the imminent use of unlawful force." 

een defined as "an objective test inquiring what a reasonable man 

do." Davis v. State, 265 Ind. 476, 481, 355 

ge Heath challenges was borrowed fiom an instruction we have 

, 598 N.E.2d 11 19, 1123 (Ind. Ct. App. 1992), 

I provided: 

essary to justify killing in self defense is the bona fide 
or serious bodily injury. But, whether or not there was such a 
d must be found objectively in light of the surrounding 
, and the standard for determining that issue is the 

ief under the circumstances. 

ed the instruction erroneously required the jury 

er than the defendant's standpoint. We held the instru 

our "supreme court's test contains an objective reasonablen 

e defender's fear of death or great bodily harm." Id. at 1123. 

, 720 N.E.2d 696, 701 (Ind. 1999), our supreme court found 

e one in Misztal "correctly and more aptly covered the sub 

ternate instruction offered by the defendant. Accor 

7 



-half year ~entence.~ He argues the trial court 

g circumstances, and given his character and the nature of 

ntence is not even appropriate and appellate intervention 

on to determine the sentence imposed on a 

rson v. State, 769 N.E.2d 172, 179 (Ind. 2002). That discretion includes 

e sentence from the presumptive based on 

determine whether sentences should be served 

ill not modify the sentence imposed by the trial 

s occurred. Id. An abuse of discretion has 

a1 court's decision is against the logic and effect of the facts and 

mm v. State, 793 N.E.2d 1170, 1186 (Ind. Ct. App. 

om the presumptive sentence, it is required to: (1) 

tigating circumstances; (2) state why each 

ting or mitigating; and (3) explain its evaluation and balancing of 

r a Class D felony is one and one-half years. The maximum sentence is 



ating and mitigating circumstances to arrive at the sentence impose 

rson, 769 N.E.2d at 179. 

he nature and circumst5.nces of a crime is a valid aggravating circumst 

gton v. State, 560 N.E.2d 496, 509-10 (Ind. 1990). Heath fired his gun toward 

up of unarmed people, causing property damage to a truck that contained fo 

the trial court erred in considering this an aggravatin 

ddition, Ind. Code 5 35-38-1-7.1(a)(5) requires a trial court to consid 

committed "in the presence or within hearing of a person wh 

een years of age who was not the victim of the offense." To properly 

ggravating circumstance, however, "the defendant's actions must have had 

. . . other persons of a destructive nature that is not normally associated wi 

ion of the offense in question and this impact must be foreseeable to th 

70 N.E.2d 8 18, 82 1-22 (Ind. 2002) (internal citation and 

omitted.) Heath's nephew, thirteen at the time of this event, saw Hea 

ur times toward a group of unarmed people. The result of Heath's actio 

to him. The trial court did not err in finding 

eath is correct this was not the "most serious . . . D Felony Crimi 

d imagine" (Tr. at 985), the other two aggravating factors 

circumstance can support an enhanced sentence. B 

547, 554 (Ind. Ct. App. 1999), trans. denied 726 N.E.2d 301 ( 
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ot say the trial court abused its discretion by sentencing Heath to two and 

th also asks we review his sentence in light of his character and the nature of 

e. A sentence authorized by statute will not be revised unless it is inappropriate 

f the nature of the offense and the character of the offender. Ind. Appellate Rule 

en v. State, 782 N.E.2d 398,4 16 (Ind. Ct. App. 2003), reh g denied, trans. denied 

.E.2d 47 (Ind. 2003). When considering the appropriateness of the sentence for the 

tted, the sentencing court should focus initially on the presumptive sentence. 

then consider deviation fiom the presumptive sentence based on a balancing of 

rs that must be considered pursuant to Ind. Code 9 35-38-1-7.1(a)7 together with 

tionary aggravating and mitigating factors found to exist. Id. 

e record reflects Heath had no criminal history and, despite this one instance o 

poor judgment, he was apparently a good worker and family person. Howev 

a crime, the court shall consider: 
1) the risk that the person will commit another crime; 

crime committed; 

(A) prior criminal record; 
(B) character; and 
(C) condition; 

ctim of the crime was less than twelve (12) years of age or at 

the offense in the presence or within hearing of 
(18) years of age who was not the victim of 

ve order issued against the person under 
IC 31-1-1 1.5, IC 34-26-2, or IC 34-4-5.1 

e by a victim of the crime. 
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he evidence, in my view, reflects that Heath and his thirteen-year-old nephew 

attack by numerous persons. Those 

re attacking the vehicle itself, but more threateningly, were punching Heath 

car. Heath pulled the firearm and 

sponse from the attackers. He then 

o had been attacking the nephew. 

ot struck the person who was attacking Heath. Heath was able to make his 

the exit from the parking lot.8 

e facts do not lead me to conclude, as stated by the trial court, that the offense 

ost serious . . . D Felony Criminal Recklessness that one could imagine" (Tr. 

r as held by the majority an offense of an "extreme nature." Slip op. at 1 1. 

and for imposition of the presumptive one and one-half 

and voluntarily placed himself at the scene of 
many people bent upon physical harm to the 
t change the subsequent circumstances under 
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