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Bruce G. Heath was charged with two counts of criminal recklessness as Clase C
: felomes,l and one count of criminal recklessness as a Class D felony.? He was convicted,y ‘
after ajurytrialﬂ,iof eriminal recklessness as a Class D felony.” The jury could not__reach a
result on the remairﬁng two charges. | The trial court sentenced Heath to two and ohe-half o
years iﬁlpriSOnment.
- Heath reises two isssues, which we restate as:
" 1 Whether the trial court’s re-instruction of the jury on self-defense was . g :
fundamental etror; and |
i 2. Whether the trial ceurt improperly weighed the aggravating and mitigallt‘ingﬂ : )
' "‘:."-:_féet'ors in determining Heath’s | sentence. |
| We effmn.

FACTS AND PROCEDURAL HISTORY
;‘ Shawn Caudill encountered Eric Rupley and Joshua Deming while “cruising” (Tr.{
at 224) in Kendallvﬂle.» Caudill looked at them because he did not know who they were,

and they flipped him off. Deming and Rupley thought Caudill had given them a “look,” e

challengmghlmto a fight. ‘Caudill dfoVe out of the parking lot, but Deming and Rupley g

founthm aga’in. At this later enedunter, Deming slapped Caudill “upside the head” (id.

at244) .andrtl_'ied to attaek Caudill’s passenger, Rob Horn. Caudill again refused to ﬁght e

Deming and Rupley.

i IndCode § 3542:22(0)(1).
* Ind. Code § 35-422-2(b)(1).
* Ind. Code § 35-42-22(6)(1).

(id;rr'.;at;_‘242),7 and eonfrOnted Caudill in a parking lot, yelling and cursing at him and . |




In the meantime, Heath, along with his 13-year-old nephew, J.W., was also

- ?,;:f: cruising the strip in Heath’s Camaro. Heath saw Michael Amburgey at the Family Vid"foa '

Arrport Road. Rupley and Demmg went to recruit additional friends to fight.

whieh was‘ located on the strip, and stopped. Caudill also came to Family Video where’} 0
he: was again confronted by Rupley and Deming. Caudill finally agreed to ﬁght Rupley, ;

and Demmg and took his friend Chris Harden along to help. They agreed to meet on__ §

i Heath and Amburgey were asked to leave the Famlly Vldeo parkmg lot by

v’:‘,',:management Heath and J.W. proceeded to Airport Road in Heath’s Camaro followedf‘f

| byRob Hom and A.J. Mobley in Mobley’s Ford Escort and Amburgey in his truck. They o

l’e'nveountered Caudill, who was going the other way, and he announced there was no -

e "'!‘10nger going to be a fight. Amburgey turned around and followed Caudill back to town,‘ |

G whrle Heath and Mobley continued to Airport Road.

ehmles, apparently kieking and hitting the cars and attempting to hit the people insid Y

“the cars. At one point, the passenger side mirror of Heath’s car was broken.

é’\shattenng his jaw. The third bullet was found in a plle of pallets. The fourth bullet'g/f-a

._bed of that truck, and one person on the floor of the cab.

& Heath and Mobley pulled into the parking lot of the Great Outdoors Landscaping - -
Company off Arrport Road. Three pickup trucks arrived s1multaneous1y, one dnven by g |

:»“fDemmg At th1s pomt chaos ‘ensued. People began surroundmg Heath and Mobley s '

* At some pomt durmg this fracas, Heath pulled a gun and fired four shots in close AT

"‘successron One bullet wounded Justm Knox in the leg. Another hit Demmg in the face,

i"Heath ﬁred passed through Austin Brown’s truck door. There were three people in the o |




The State charged Heath with one count of Class D felony criminal recklessness -
; for firing the bullets that hit Brown’s truck and landed near the pallets.* Heath claimed at. £

trial that he was acting in defense of himself and J.W. when he fired the shots. The jury .
eontinue its 'deliherations and Heath wanted the Court to declare the jury hung. The trial i

80, and the jury retlred to the jury room. After more deliberation, the jury sent out two _‘

- Question Number One: In regards to final instruction number eight, that’s
the self-defense instruction, the pattern instruction. It says, is the jury to
determine if the quote and then quotation marks, “He reasonably believes it

- Is necessary”, close quotation marks. As if us the “Jury”, in quotation

- marks or, quotation marks “he” the Defendant? I think they’re, what

- they’re, they’re trying to say what’s the word “he” mean. Does it mean the
" jury or he the Defendant?

%k %k ¥k ¥k %

And then questlons [sic] number two: Does the Jury have the respon31b111ty

L to defme when a person 1s _]uStlﬁCd in using deadly force?

erson s standard not a subJectlve standard of the Defendant.” (Id. at 929) Heath’ SRR

o The State also charged Heath with two counts of Class C felony criminal recklessness for the two. shots e

- xssue in this appeal
7 4

deliberated for approximately six hours, and then informed the court it could not agreei on_:j;;‘ :

_a verdict. Counsel did not agree on what should be done; the State wanted the jury to

court de01ded to brmg the jurors back into the courtroom to find out if the court and i

'ounsel could assist the jury in any way to come to a determination. The trial court d1dj "

. The State suggested case law presents an objective standard [a] reasonable' ; =

ﬁred that hit Knox and Deming. The jury could not reach a verdict on those counts, and they are not ati:_" [




counsel agreed, addmg “I guess 1t just depends if you define the reasonable person as A

'ij-n’iyourself or not ” (Id at 931. )
_ The trial court and the attorneys worked on the answers to the jurors’ two -
e questlons The trial court also gave counsel the opportunity to present argument to the

i o Jury with respect to their posmons on the answers to the jury’s questions. All of this was

:f’?;?done without objectlon_ from _the State or Heath.

. The agreed answers to the questions were:

‘ In answer to your questlon number one: The law requires a Jury to judge

. the reasonableness of the danger and the. exten[t] of force to be used from

. an objective standpomt rather than from the Defendant’s standpoint. One

of the factors necessary to justify usmg deadly force is the bonafide [sic] of

[sic] fear of death or serious bodily injury. But whether or not there was

- such a state of mmd must be found objectively in the light of the
surrounding circumstances. And the standard for determining that issue is
the reasonableness of such belief under the circumstances. . . And in

answer to questlon two, the Jury shall apply the law as mstructed to the
facts the j jury has deterrmned from the testlmony and ev1dence presented.

(Id at 937. )
After the _]llI'OI’S returned to dehberate they sent out another note that said, “We, Sy

annot reach a decrslon on ev1dence presented ”? (Ia’ at 942 ) The j ]UI‘OI‘S indicated they" o

'bJectlon from counsel The Jury returned a verdict of gu11ty on Count III, criminal
. recklessness asa Class D felony, but was unable to reach a verdict on Counts I and 11, the; o

two Class C felomes

ucumstances of the cnme as an aggravatmg c1rcumstance the court noted there were a e

_ere close on one count, and the tnal court sent them back o deliberate again without' s

. Durmg the sentencmg hearmg, the tnal court consrdered the nature andf* ;:v i




. ‘number of unarmed obServers, and Heath’s actions were intentional.  Another

o T‘fis"aggravatmg crrcumstance was that the crime was committed in the presence ofa thlrteen’ ,

;:-;year old. The trial court found Heath’s act was the * most serious . . . D Felony Criminal 4'

i {E:._%}l:Recklessness that one could imagine.” (Ia’ at 985.)

. : The trial court found Heath’s lack of a criminal history was a mitigating factor. -
However it found the aggravatmg factors outweighed the m1t1gatmg factor, and.' T
entenced Heath to two and one-half years. In addltlon, it ordered restltutlon of $469 26:2; : |

or th_e damage to Brown’s truck.,

_ DISCUSSION AND DECISION

1. Response to Jury Ouestions"

Heath argues the instru'ctivon given to the jury in response to its first question"‘
" *?{-déprived him of the statutor‘y right to defend himself and relieved the State of having to. L
Pl‘bve he unjustlﬁably dlsregarded the nsk of his conduct Jury mstructlon generally 11es‘_‘: &
W1thm the sole d1scretlon of the trial court, and we reverse only for an abuse of that;

dlscr'etlon Driver v. State, 760 N.E.2d 611, 612 (Ind. 2002).

- However, Heath d1d not ob_]ect to the mstructlon at trlal ’ Whlch results in walver'}g;_iE :

niof any alleged error on appeal See Wzllzams V. State 771 N.E. 2d 70, 72 (Ind. 2002). To
iVO}ld walyer, he now contends_ the instruction was fundamental error. Fundamental

’rr»ovrs are those that are “a substanti_al, blatant violation of due process [and are]: so

3 In fact before the trial court gave the mstructron to the j Jury, Heath’s counsel agreed the instruction was j S
1 Correct statement of the law. His agreement is akin to “inviting error,” which results in error we will not .
eview on appeal See Booher v. State, 773 N.E.2d 814, 822 (Ind. 2002) (where defendant requested trial g
- court take certain action, that action may not be asserted as error on appeal). Nevertheless, we review the e
- mstructlon for fundamental error.




prejudicial to the rights of a defendant as to make a fair trial impossible.” Hopkins v.

g State, 759 N.E.2d 633, 638 (Ind. 2001),

We beheve this mstructlon was a proper statement of law and does not rise to the
er/.el of fundamental error. -Ind Code § 35-41-3-2(a) states “[a] person is justified in

_mg reasonable force agamst another person to protect the person or a thlrd person from

. “situated in similar circumstances would do.” Davis v. State, 265 Ind. 476, 481, 355
L ,';;‘,;;_V’N'.s.z'd 836, 839 (1976).

i The language Heath challenges was borrowed from an instruction we have ‘
e previously approved. See Misztal v. State, 598 N.E.2d 1119, 1123 (Ind. Ct. App. 1992),

S _:-:trc'zfns. denied. The instruction in Misztal provided:

- One of the factors necessary to Justlfy killing in self defense is the bona ﬁde

- fear of death or serious bodily injury. But, whether or not there was such a
. state of mind must be found objectively in light of the surroundmg'
- circumstances, and the standard for determining that issue is the -
'A 1;-’/ . ’reasonableness of such bellef under the c1rcumstances

'v:standard w1th regard to the defender s fear of death or great bodily harm.” /d. at 1123.

In Miller V. State, 720 N.E.2d 696, 701 (Ind. 1999), our supreme court found an

of ‘the law” than an alternate instruction offered by the defendant. Accordingly, |

'hat the person reasonably believes to be the imminent use of unlawful force.” o

Reasonableness has been defined as “an objective test inquiring what a reasonable manv i

AId' at 1123 n 6 Mlsztal complamed the instruction erroneously required the jury to useﬁ, :
"‘an_objectlve standpomt rather than the defendant’s standpomt We held the 1nstruct10n‘ S

was not erroneous because our supreme court’s test contains an objective reasonableness S .

"1_ns_truction 'matching the one in Misztal “correctly and more aptly covered the substance o




‘ '}following Misztal and Miller, we hold the court’s instruction was not fundamentally

. :_;_. _érroneous. ,
oo Sentencing
- Heath received a two and one-half year sentence.’® He argues the trial court. Pl

cohsideréd improper aggravating circumstances, and given his character and the nature of

. is warranted.” (Br. of Appellant at 11.)
| A trial - court has broad discretion to determine the sentence imposed on a.

' defendant. Henderson v. State, 769 N.E.2d 172, 179 (Ind. 2002). That discretion includes

the a_bi_lity to increase or decrease the sentence from the presumptive based on
5’-“‘_”"‘%‘1’g.vgraii/‘ating‘or ﬁitigating factors and to determine whether sentences should be served
.';Cgﬁsccuﬁvclyor concurrently. Id. We will not modify the sentence imposed by the trial
court urﬂcss"a c1ear abuse of discretion has occurred. Id. An abuse of discretion has
‘.;'_'f;occurred if ‘the tnal court s decision 1s against the logic and effect of the facts and -

:"fcucumstances before the court Krumm v. State, 793 N.E.2d 1170, 1186 (Ind. Ct. App.
When the tr1a1 court deviates from the presumptive sentence, it is required to: (1) ©

fgcn'cumstance is aggravatmg or mitigating; and (3) explain its evaluation and balancing of

. The presumptlve sentence for a Class D felony is one and one-half years. The maximum sentence is o
o _three years. - :

8

ﬂié offense, “the presumptive sentence is not even appropriate and appellate intervention 3

dentlfy all s1gmﬁcant aggravatmg and mitigating cucumstances (2) state why each : - |




the aggravating and mitigating circumstances to arrive at the sentence imposed.
:;i*;-"]Herj;d;_;rsén, 769 N.E.2d at 179.
A -, The naturé and circumstances of a crime is a valid aggravating circumStanbe. ‘
vz;j?».;_fWe't‘hington v. State, 560 N.E.2d 496, 509-10 (Ind. 1990). Heath fired his gun toward a : v i
group of unarmed people, causing property damage to a truck that contained four . - -
iﬁd_ividu‘als. We caﬁnot say the trial court erred in considering this an aggravating - v
e i‘»’?iffviciirvcumstance. : |
- In addition, Ind. Code § 35-38-1-7.1(a)(5) requires a trial court to consiaer ‘;»f ik
}:_.}w‘hether the crime wés committed “in the presence or within hearing of a person who isﬁ"‘f" e
less ‘thén eighfeen years of age who was not the victim of the offense.” To properly find - e
th1s an aggravating circumstance, however, “the defendant’s actions must have had an . 0
. .'.;‘5?'].'; ; ‘.:‘>""‘}bimpact én .. . other persons of a destructive nature that is not normally associated with::
L ‘vt'thc;;’"_commission of the offense in questidn and this impact must be foreseeable to thev :
defendant” Smith v. State, 770 N.E.2d 818, 821-22 (Ind. 2002) (internal citation anci
ubtati‘on/marks omitted.) Heath’s nephew, thirteen at the time of this event, saw Heath : ENE
ﬂre a gun four times toward a group of unarmed people. The result of Heath’s actions : |
should :hzrive been foreseeable to him. The trial court did not err in finding ﬂ]lS :
ég:avaﬁﬁg cirg:umstance. | ’

Even if Heath is correct this was not the “most serious . . . D Felony ,_Criminal"-‘:-:f;f" e

-%‘;Récklessness that one could imagine” (Tr. at 985), the other two aggravating factors are’
vahd Even one aggravating circumstance can support an enhanced sentence. Buzzard v.

State, 712 N.E.2d 547, 554 (Ind. Ct. App. 1999), trans. denied 726 N.E.2d 301 (Ind.




L 999). We cannot say the trial court abused its discretion by sentencing Heath to two and

N : ;‘Qne-half years.

| Heath also asks we reView his sentence in light of his character and the nature of :
':’the offense. " A sentence authorized by statute will not be revised unless it is inappropriate
; v‘m hght of the nature of the offense and the character of the offender. Ind. Appellate Rule .

792 N.E.2d 47 (Ind. 2003). When considering the appropriateness of the sentence for the} '

e VJTVId.:- It may then consider deviation from the presumptive sentence based on a balancing of ) :

i 7(B) Kien v. State, 782 N.E.2d 398 416 (Ind. Ct. App. 2003), reh’g denied, trans. demedi e

cnme committed, the SentenCing court should focus initially on the presumptive sentence. T

the féctors that must be considered pursuant to Ind. Code § 35-38-1-7.1(a)’ together with';:"’_ o

> any discretionary aggravating and mitigating factors found to exist. Id.

The record reflects Heath had no criminal history and, despite this one instance of

R - j‘?;f'ext’remelvy poor judgment, he was apparently a good worker and family person. However,

7 That section provides:
' * (a) In determining what sentence to impose for a crime, the court shall consider:
- (1) the risk that the person will commit another crime;
- (2) the nature and circumstances of the crime committed;
" (3) the person’s:
(A) prior criminal record;
(B) character; and
(C) condition;
~ (4) whether the victim of the crime was less than twelve (12) years of age or at
least sixty-five (65) years of age;
(5) whether the person committed the offense in the presence or within hearing of
-~ a person who is less than eighteen (18) years of age who was not the victim of
. the offense;
- (6) whether the person violated a protective order issued against the person under
- IC 31-15, IC 31-16, or IC 34-26-5 (or IC 31-1-11.5, IC 34-26-2, or IC 34-4-5.1
- before their repeal); and
(7) any oral or written statement made by a victim of the crime.

10




He ‘we cannot disfegard the extreme nature of the offense. Heath chose to protect himself not :

. by driving away from the scene of the fracas, but by shooting a gun. When he chose to

pull a gun and shoot toward unarmed bystanders, injuring two people and damaging one

annot say th?li'a two and one-half year sentence for this act is inappropriate.
© Affirmed.
VAIDIK, J., concurs.

g SULLIV AN, I, }c"o'ncurs‘ in part and dissents in part with separate opixlion. SR o i

11

uck, he made a critical decision that does not reflect favorably on his Chafacter. We G
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L SULLIVAN, Judge, concurring in part and dissenting in part

'i"js'tat‘ement of the law and was appropriately given.

I respectfully dlssent however from affirmance of the enhanced sentence. More

‘f-;'Shp op. at 11 Drawmg from that conclusion, the majority emphas1zes the ‘extreme :

;’f'._fnature of the offense

;_funarmed persons However the circumstances under which the shots were ﬁred are not o

e

12

- I concur in the holding that the self-defense instruction given was a correctgj. i

artlcularly, I dlsagree with the majority’s conclusion finding that “Heath chose to; :

,protect hlmself not by dnvmg away from the scene of the fracas, but by shootmg a gun i

1 acknowledge that Heath ﬁred the gun three or four times at or in the d1rect10n of o -

'\jf'ln }h_ght ’of my' cOnslderatlon of the ev1dence, the circumstances percelved by the majonty.‘ - v_{_, S




The evidence, in my View, reflects that Heath and his thirteen-year-old nephew, j.“ |
m31de Heath’s car were bemg subJected to physical attack by numerous persons. Those 51
persans ”werc attackmg the vehlcle 1tself but more threatemngly, were punching Heath ,’ ,.""'.-
and the boy and attempting to drag Heath from the car. Heath pulled the firearm and'i‘i}v»ﬂ:;
‘;}vvattempted to maneuver the car to escape but got no response from the attackers. He thenr |

ﬁred the shots. One shot struck Knox, the person who had been attacking the nephew.f
Ahother shot struck the pafson ,Who was attacking Heath. Heath Was able to make'hisv L
escape ‘through a grassy tractor path rather than through the exit from the parking lot.® \, o
These facts do not lead me to conclude as stated by the trial court, that the offense, o
was “the most serious . . . D Felony Cnmmal Recklessness that one could imagine” (Tr.‘
. a‘f:'985), nor as held by the majority an offense af an “extreme nature.” Slip op. at 11. |

| I would reverse and remand for imposition of the presumptive one and one-half },

- “year sentence.

_To be sure, Heath, in possessing a firearm, kriowingly and voluntarily placed himself at the scene of -
; 'what he expected to be an all-out donnybrook involving many people bent upon physical harm to the
.- opposing forces. Nevertheless, that circumstance does not change the subsequent circumstances under
R whlch Heath and his nephew were being singled out for attack. :

13




