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ARGUMENT

With the frequency of Indiana civil jury trials precipitously dropping, this
case presents an opportunity to clarify Indiana’s rule on impeaching jury verdicts.
Specifically, whether a trial judge can consider evidence besides a juror’s affidavit to
uphold a verdict is an important, unsettled legal issue that may not soon arise

again. Yet, what is undisputed after Curto v. Henri, 891 N.E.2d 135 (Ind.Ct.App.

2008)(“Opinion”) is that the Court of Appeals disagrees on this question in the only
case addressing it.

According to Chief Judge Baker, Judge Johnson could consider all evidence or
“circumstances” before him. According to Judges Riley and Robb, Judge Johnson
could only consider the juror’s affidavit. This is confusing and transfer is warranted
to clarify it for all Indiana trial judges and practitioners.

I. Curto’s “Affidavit-Only” Rule Is Bad for Indiana

Indiana’s settled practice of giving “great deference on appeal” to trial judges

“to gauge surrounding circumstances” in determining mistrials conflicts with

Curto’s rule that an uncontroverted affidavit alone controls. Compare Hernandez V.

State, 761 N.E.2d 845, 851 (Ind.2002)(“the trial judge...is in the best position to
gauge surrounding circumstances of an event and its impact on the jury”), with
Opinion at 145 (“The law does not support weighing the allegations in a juror’s affi-
davit against the juror's conduct at trial....”), and (Transfer Opp. 7: “The [majority]
correctly limited its consideration to the affidavits.”). Specifically, Kirk’s uncontro-

verted affidavit only established “what was said to the jury.” Id. at 141; see Indiana



Evid.R. 606(b). The affidavit, surely penned by Henri’s attorney, said nothing about
the “surrounding circumstances,” Hernandez, 761 N.E.2d at 851, which undergirded
Judge Johnson’s order. (Transfer.Add.Tab#1).

The majority’s de novo analysis first undermines Judge Johnson’s order as
one that “did not acknowledge the statement from the bailiff to the jury as re-
counted in Kirks affidavit.” Opinion at 141. According to the majority, “the trial
court relied upon what it had instructed the bailiff to tell the jury” in overruling
Henri’s motion. Id. But that plainly misreads the order. (Transfer.Add.Tab#1).

The judge read Kirk’s affidavit, specifically, “Paragraph 6” where the judge
acknowledged that “she [had] asked the bailiff if the decision would have to be
unanimous.” (App. 7.) In that same paragraph, Kirk told Judge Johnson what his
bailiff had said to the jury. (App. 46-47.) Judge Johnson felt it did not warrant a
new trial because he had just given Final Instruction #15. (App. 7.) That the major-
ity never acknowledged Judge Johnson’s reasoning is error, especially since the ap-
pellate oral argument focused on this issue.

The balance of the majority’s analysis finds that the bailiffs statement “was a
misstatement of Indiana law” and requires reversal when analyzed through the lens
of a 9th Circuit opinion. Opinion at 141-42. That is all the majority needed to justify
the “radical act” of reversing the jury’s verdict, and sending these two families back
to endure another grueling civil rape trial.

The majority erroneously disregarded Judge Johnson’s consideration of the

“surrounding circumstances,” including his own observations of Kirk and the jury



polling evidence, (App.9); his discussion of Final Instruction #15, which told Ms.
Kirk “that a unanimous verdict was required,” (App. 7); and his consideration of the
timing of the juror’s question, which arrived about “twenty minutes into delibera-
tions,” Opinion at 145, and which happened to be “a very short period of time after
[the juryl was charged” and it “had been clearly instructed about the need for a
unanimous verdict.” Curto’s restrictive “affidavit-only” rule cannot stand.

II. There Was No Sudden Turn of Events and Other Instructions Rebutted Any
Presumed Harm

Like Curto himself, the majority read Judge Johnson’s order and determined
that the juror’s question occurred “twenty minutes into deliberations.” Opinion at
141. This statement, along with Henri’s statement on appeal that the jury deliber-
ated “for over two hours,” (Appellant’s Br. 42), leads to only one conclusion® there
was no 5 or 10 minute “sudden turn of Vevents” warranting a new trial. Rogers v.

R.J. Reynolds Tobacco Co., 745 N.E.2d 793, 795 (Ind.2001). Henri’s interpretation

that “the trial court reported that the entire deliberation lasted only twenty min-
utes” (Transfer Resp. 6) misread the judge’s order.

Noticeably absent from Henri’s brief opposing transfer is any discussion of
Curto’s argument that Final Instruction #15 adequately explained and rebutted the
majority’s concern. (Petition 8-10.) For example, the majority wrote:

[Tlhe statement by the bailiff [to “keep deliberating until [youl reach a
unanimous verdict’] conveys that jurors in the minority would face the
daunting task of swaying all the other jurors if they are to stick to their
convictions ... a task that could be overwhelming in real life for the average

juror.

Opinion at 142. Yet, Final Instruction #15 (Pattern Instr. 3.17) told the jury:



INSTRUCTION NO. |

The verdict must represent the considered judgment of each
juror. In order to return a verdict, it is necessary that each juror
agree. Your verdict must be unanimous.

It is your duty, as jurors, to consult with one another and to
deliberate with the goal of reaching an agreement, if you can do so
without violence to individual judgment. Each of you must decide the
case for yourself, but do so only after an impartial consideration of
the evidence with your fellow jurors. In the course of your
deliberations, do not hesitate to reexamine your own views and
change your opinion if you are convinced it is erroneous. Do not
surrender your honest conviction as to the weight or effect of
evidence solely because of the opinion of your fellow jurors or for the
mere purpose of returning a verdict.

You are the judges of the facts. Your sole interest is to ascertain
the truth from the evidence in tﬁe case,

(Add.Tab#3.) Therefore, the majority’s concern only matters under “circumstances”
without Instruction #15. But Kirk heard it, and Judge Johnson knew it, as well as
that Kirk had “served on a criminal jury in the past,” which she knew could “result
in a hung jury.” (App.47.) The majority ignored each of these “circumstances.”
III. The Evidence Supporting the Verdict Is an Important “Circumstance”
Another important “circumstance” qualifies for judicial deference. Hernandez
v. State, 761 N.E.2d at 851. The majority ignores every fact supporting the verdict.
Henri’s transfer “facts” are those most unfavorable to the verdict. Simply put, this
case was not close on this record. No reasonable juror would find the evidence sup-
ported a rape count, and nobody has ever prosecuted Curto. (Appellee’s.Add #1.)

Also, any clear-thinking juror would have awarded Curto some amount for his coun-



terclaim under Instruction #14. See Drollinger v. State, 274 Ind. 5, 24 (Ind.1980)(no

mistrial in “the face of overwhelming direct evidence”); Willard v. State, 272 Ind.

589, 599 (Ind.1980)(same).

Finally, Curto’s “affidavit-only” rule—where other “circumstances” do not
matter—encourages parties to produce countervailing “one-on-one” juror affidavits
when jurors “should be permitted to resume their lives unbothered by disgruntled

litigants.” Williams v. State, 793 N.E.2d 1019, 1032 (Ind.2003) (Boehm,d., agreeing

with majority).

CONCLUSION

Res}%lsub?d,
("l [ -Bk
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3-21 . GENERAL INSTRUCTIONS 3.17

Instruction No. 3.17. Jury Deliberations

 INSTRUCTION _

The verdict must represent the considered judgment of each
juror. In order to return a verdict, it is necessary that each juror
agree. Your verdict must be unanimous. '

It is your duty, as jurors, to consult with one another and to
deliberate with the goal of reaching an agreement, if you can
do so without violence to individual judgment. Each of you must
decide the case for yourself, but do so only after an impartial
consideration of the evidence with your fellow jurors. In the
course of your deliberations, do not hesitate to reexamine your
own views and change your opinion if you are convinced it is
erroneous. Do not surrender your honest conviction as to the
weight or effect of evidence solely because of the opinion of
your fellow jurors or for the mere purpose of returning a verdict.

You are judges of the facts. Your sole interest is to ascertain
- the truth from the evidence in the case. :

Given: N
Modified:
Refused:

(Rel. 6—11/05 Pub.63101)



