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Respondents.

FINDINGS OF ¥FACT, CONCLUSIONS OF LAW AND JUDGMENT

This cause comes before the Court on a Petition for Judicial Review of the
September 12, 2000 Final Order issued by the Office of PBnvironmental Adjudication
(TOBEATL which granted the Indiana Department of Environmental Managoment's
(M) Motion for Summary Judgment and Great akes Transler, LLC s (CGreat
Lakes™) Motion to Dismiss or for Summary Judgment. The issues having been heard
hefore the Court, the Court now enlers its Findings of Fact. Conclusions of Law and

hadgment.



A FINDHNGS OF FACT

I The Petitioners are the Porter County Board of Com missioners, President
Robert P. Harper, Vice President John A. FEvans, and Board secretary Carole M.
Knoblock, the Town of Beverly Shores, the Town of Pines, and the Board of
Commissioners of LaPorte County (collectively “the Petitioners™).

2. IDEM Issued on September 9, 2005 Selid Waste Pactlity Permit 46-09 (o
Great Lakes. based on a permit application by Great Lakes that had heen submitied to
HIEM pursuant to 329 TAC 11-9-2, for the construction of a solid waste transfer station in
LaPorte County on County Line Road, (the “Transfer Station™) which abuts both LaPorte
and Porter counties and which is located south of the Towns of Pines and Beverly Shores.

3. On November 23, 2005, the Town of Pines filed a Petition for
Administrative Review with the OIEA. The Town of Pines alleged that the Transter
Station would cause increased traffic, resulting in dust, emissions, garbage. noisc, and
odors. Turther, the Town of Pines alleged that the issuance of the Permit is contrary to
IDEMTs Environmental Justice Strategic Plan. At the Stay Hearing on March 1 and 6.
20006, the Town of Pines atleged that operation of the Transfer Station will bave a
negative effeet on wetlands at the Transfer Station,

4 The Town of Beverly Shores filed its Petition for Administrative Review
with the OFA on November 28, 2005, The Town of Beverly Shores alleged that the
Transter Station would cause increased traltic, resulting in dust, emissions. garbage,
noise. and odors. Further, the Town of Beverly Shores alleged that the issnance of the

Permitis contrary to IDEM s Environmental Justice Strategic Plan. At the Stay Hearing
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on Mareh | and 6. 20006, the Town of Bever] v Shores alleged that operation of the
Transler Station will have a negative effect on wetlands at the Transfer Station,

5. The Porter County Board of Commissioners filed its Petition for
Administrative Review on November 28,2005, Porter County raised in its Petition the
issue that the Transfer Station permit should not have heen issued because Great Lakes
has not received a valid driveway permit for road access onto County FLine Road and
because operation of the Transfer Station may lead to trucks exceeding the posted weight
fimit traveling County Line Road.

0. LaPorte County filed a Petition for Intervention on January 5. 2006.
LaPorte County raised the issue of heavy truck traffic in the area in its petition and stated
that it would take the case as it found it and would not unduly broaden the issues (o be
considered.

7. On January 12. 2006, the OLA ordered a deadline for amending the
Petitions for Administrative Review of February 6. 2006. No amendments adding issues
were Tled,

8. The Petitioners requested a Stay of ffectivencss of the Permit, The OFA
heard counsel for all partics, witnesses, and evidence during a stay hearing held on March
I 2006 and March 6. 2006.

9. On April 102006, TDEM filed & Motion for Summary Jud ament, and
Great Lakes filed o Moton to Dismiss and/or Motion for Summary Judgment. In

response. on May 112006, the Petitioners fied a Joint Motion in Opposition to bhoth

Motions for Summary Judgment and Great Lakes’ Motion to Dismiss,
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1. Fhe OBA. on September 6, 2006, denied the Petitioners request for a Stay
of Effectiveness of the Permit and issued Findings of Fact and Conclusions of Law. The
Petitioners filed a Sur-Reply on September 11, 2006.

1. OFA heard oral argument on the Motions for Summary Tudgment and
Motion to Dismiss and Opposition on September 12, 2006,

12. OFEA issued its Findings of Fact, Conclusions of Law and Final Order on
the Motion to Dismiss and Motions Tor Summary Judgment in favor of Great Lakes and
IDEM on September 12, 2006.

13. The OLA concluded in its September 12, 20006 Order (the “OFA Order™)
that the permit was not issued contrary to law and was not deficient as a matter of law.

i, To the extent any of these findings of fact are construed 1o be conclusions
of law, they are hereby included as additional conclusions of law. o the extent that
conclusions of law are construed to be findings of fact. they are hereby included as

additional findings of fact.

B, CONCLUSIONS OF LAW

The Standard of Review

B I reviewmg the OLA Order in this judicial review proceeding, this Court
s required W apply a deferential. appellate standard of review. fndicna Dept. of Newred
Resowrces v United Refuse Company, Tne, 615 NE2d 100, 104 (Ind. 1993 Inn. Coni

§ 42155140 Aaial court’s review of a final agency action is confined to the agency

record. IND. Copr 842215341 1,



2. Petitioners have requested that this case be remanded to the OFA. This
Cowrt may remand the OFEA Order only if it is:
(1) arbitrary, capricious, an abuse of discretion or otherwise
not in accordance with law: {2) contrar ¥ 10 a constitutional
right, power, privilege, or immunity; (3) in excess of
statutory Jurisdiction, authority, or limitations or short of
statutory right; (4) without ohsuxame of procedure
required by law: or (3) unsupported by substantial
evidence,
INp. Cone § 4-21.5-5-14(d); Ind. Dept. of Envit Mgmi. et al v, Lake County Solid
Waste Managemeni District, 847 N.F.2d 974, 981 (Ind. Ct. App. 2006). An agency’s
action is “arbitrary and capricious when it is made without any consideration of the facts
and lacks ey basis that may lead a reasonable person (o make the same decision ... .7
Lake County Solid Waste Mg, Dist., §47 N.E2d at 923 (emphasis added) (quoting Ind
Dept. of Invi 'l Memi. v, Schnippel Constr., Ine., 778 N.J5.2d 407, 412 (Ind. Ct. App.
2002y). Accord Evansville Outdoor Advertising, Inc. v. Board of Zoning Appeals of

Evansville and Vanderburah Couniy, 757 N.J5.2d PSE, 161 (Ind. Co App. 2001y, trans.

denied (irial court should find agencey decision ar bitrary and capricious “only where it is

willful and wnreasonable, without consideration and in di sregard of the Tacts or
circumstances in the case ... )
3 The reviewing court should give delerence 1o an agency’s interpretation of

the Taws and regulations it is charged with enforcing. frediena- Keniteky Elec. Corp. v,
Canm v Indiana Deptof formve T Men. 820 2 TTE 77T (Ind. Ceo App. 2005):
Pevhody Coal Coo v Indicme Ldept. Natvral Resonrees, 606 N.I122d4 1306, 1308 {ind.

App. 19920 1 asstatute is subjeet to different interpretations, the ageney’s inferpretalion

s entitled o great welght. Jndicona-Kentucky Flee, Co., 820 NI 2d at 777
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Hoad Aceess and Traffic Safesy

4. Petitioners have alleged that the O A erred by finding that IDEM’s permit
was properly issued notwithstanding Petitioner’s allegations that a lack of road access
should have preciuded issuance of the permit.

The requirement to show road access is included in 329 TAC | 1-G-2(h):

[

Applications must include a plot plan or plans of the
faciiity, including the foliowing:
(L)Access control measures such as fences,
gates, or natural barriers.
(23A method of screening.

(3)The general layout of the equipment
(4)The traffic patiern.
{(5)Road access
{O)Surface water drainage
fel. (Jamiphasis added )
0. The term “Road Access™ is not defined in either statute or regulation.
However, “access road” is defined in 329 TAC 11-2-2 ag:
“Access road” means a road that leads o the entrance of g
solid waste processing facility. normally a county, state, or
federal highway.
il
7. The regulation only requires that the permitice submit an appiication that
contains a plot plan that shows how the Facility will have road access, Lo, how and/or
where the facility will connect 1o local roads. The OFA interpreted the “road access”
term in 329 TAC T1-9-2(h)(5) as “how the facility will connect 1o Tocal roads ™ It is
common sease that “road access™ as part of a plot plan can be mterpreted as the means by

which the on-site road will connect 1o the access road, The OUA s mterpretation was

reasonablie.
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8. It the Solid Waste Management Board had intended for the pernvitice to
show such a permit. it could have drafted the rule requiring such a heightened showing,
butit did not. See 329 JAC 11-9-2(a)(12) (requiring verification of the receipt of proper
ZONING Permissions).

9. Given the difference between the regulations requiring “road access™ and
those regarding zoning, 1DEM has interpreted the requirement of road access to mean
that the permitiee must show how it will construct its internal read (the road on its
factiily} to connect to the access road, i.e. the county road. Record, p. 410 (March 6.
2000 testimony of TDEM’s engineer, Lawrence Mansue).

19). H2EM 15 interested in how traffic coming into the facility will access
scales and how trucks will enter the Tacility through the deors of the Transfer Station.
Record. p. 353,

il IDEM s solid waste processing facilities rules specifically provide a

provision stating that the permit issuance does not supersedle local requirements:

(o) The issuance of a permit does not:
(Lyconvey any property rights o any sort or
any exclusive privileges;
(2)authorize any INjury (o persens or private
property or invasion of other private rights
or any infringement of federal, state, or local
lawws or regulations: or
(Gypreempt any duly or comply with other
state or local reguiremaents.

A2OTAC HE-TH-d0a). This clarifies that the issuance of the Permit does not allow
permitiecs (o 1gnore focal requirements. such as driveway permits, while allowing 1315M
the freedom (o not check on every local permitting reguireinent which will invariably

differ from county o county.



12,

In light of the regulations as dralied and the protection of a regulation
clarifving that the issuance of the Permit does not exempt a permiitee from local
requirements, the OFEAs alfirmation of IDEM’s interpretation of the rule allowing the
issuance of the permit without confirmation of the Driveway Permit is reasonable. The
Petitioners therelore cannot show that the OEA’s decision regarding “road access” is
arbitrary and capricious.

13, TTraffic and road mainfenance are not issues within IDEM or the OFAs
Jurisdiction.  The Petitioners therefore cannet show that the OEA’s decision regarding

the faiture of those issues 1o form a basis for denying a solid waste permit is arbitrary and

capricious.
Property Ownership and Local Zoning Issues
14, The QLA found that there was no genuine issue of fact with regard to
property  ownership. Property ownership was not raised in the Petitions for

Administrative Review or infervention and thus was ot properly before the QLA

i5. Nevertheless, the sole issue on this matter that the OBEA considered was
whether 329 TAC T1T-9-2(a)(10) requires that a property transfer occur prior 1o issuance of
a permit approval,

6. FAOTAL 920 10) states that a complete application Tor a solid waste
processing faciiity permit includes: Documents necessary 1o establish ownership or other
lenancy of, meluding an option 1o purchase. the real estate upon which the factlity (o be
pernnited s located, including. . the deed and evidenee satisfaciory to the Commissioner
that ownership will be ransterred Lo the owner prior to operation of the facility. This rule

does not state that the applicant must own the property on which the transfer station will

s



be localed when a permit application is complete. 1t states that the applicant must
provide “evidence satisfictory (o ihe Commissioner that ownership will be transferred to
the owner prior to operation of the facility” (emphasis added). The documents provided
to IDEM in Great Lakes Transfer’s permit application. which included a purchase
agreement, were “evidence satisfactory to the Commissioner™ that ownership would be
transterred prior to operation of the facility,

17. The OEA concluded, reasonably, that the rules promulgated by the Solid
Waste Management Board contemplate and expect that a permit applicant wili not have
finalized the appropriate property transfers at the time a permit is applied for, or even by
the time a permit to construct is issued.

i8. The OEA Order finding that the ownership of the land at the time of
permitting was an mvalid basis for denying the Permit is supported by substantial
evidence and law,

19, The Record also contains substantial evidence that Great Lakes obtained
and submilted to TREM the proper proof that it had a special exemption and building
permit. Record, p. 328, See afso Record, p. 308 (Jetler from Attorney of the LaPorte
County HBoard of Zoning Appeals.).

20. Lalorte County alleged during the stay hearing before the OFA that a
local hearing would rescind the zoning and building permit, Record, p. 1410
(Questioning by Shaw Friedman). On March 21, 2006 a hearing was held concerning the
special exemption and building penmil, with the result that the BZA conlirmed that Great
Lakes™ special exemption had not expired and a new building permit should be issued o

Great Lakes. Record. pp. 326, 329 (motion by Id Kogul, BZA member). The OLA did
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not act arbitranly and capriciously in finding that the new Information regarding a local

hearmg, after the permit was issued, was not a basis to overturn IDIM’s decision.

21, The OEA’s finding that Petitioners failed to submit evidence that Great
Lakes™ application did not contain sufficient information, truthful information, or
adeguate documentation Lo be complete was not arbitrary and capricious.

22. At the time that Great Lakes submitted the necessary zoning
documentation, it was and continues to be valid. This was confirmed by a letter from the
BZA Attorney, Robert C. Szilagyi. Record, p. 308,

23 IDEM requested and received proper documentation relating to the zoning
and hutlding permits for the site.

24, Petittoners” 1ssues relating to local permitting only raise local issues
outside of the jurisdiction of the OFEA {(many of which arose after [DEM issued the
permit). They have not raised any issues to show that the issuance of the permit is
contrary to statutes or regulations. Petitioners therefore fail to show that the OEA Order
was arbitrary and capricious.

Wetland and Public Particination issues

25 Petitioners have cited no authority, requirement or even a policy
encouraging 1DEM to require wetland information or 1o affirmatively inttiate contact
with the parks department personnel.

26. The QLA s finding that HDEM does not have the authority under the solid
wasle rules to require o owetland delincation report for a transler station permit application
is supported by the record, Record, pp. 417-4180 THEM docs not have the authority 1o

require the United States Avmy Corps of Engincers CUSCOE™) to conduct or validate



any wetland determimations in light of Great Lakes” determination that wetlands will not
be impacted and IDEM’s determination that the issuance of the Permit will not result in
discharge ol pollutanis to either waters of Indiana or the United States. Record, p. 362,
Petitioners did not introduce any evidence or legal argument to the contrary. Further, this
issue was not raised in the Petitions for Administrative Review or Intervention and thus
was not properly before the OA.

FEuvirenmental Justice and Pablie Participation

27, HDEM is required to give “notice” of the issuance of the permit. IND.
Cone § 4-21.5-3-4(a). 1DEM did this and Petitioners do not argue otherwise.
28. The record shows that the public was given the opportunity to comment,

and in fact submitied written comments which were considered by IDEM. Record, pp
304-365. See also Record, p. 1472 (Testimony of Dale Engguist, March 1, 2006, p. 96,
indicating that he indeed did submit comments to IDEM), Record p. 320 (112EMs
responsiveness summary showing that it did consider public comments).

29. The OLAs Iinding that [DEM complied with its public notice
requirements was reasonable.

30, The record shows that HDEM has implemented controls {through its
reetdations) requiing that the Transfer Station control waste water so that none will be
chischarged. but rather will be Gransterred to a local Sanitary District. Record, p. 320
(REM s responsiveness summary b see afso Record, po 361 (the Transfer Station, as
designed. ehimmates run-off pollution). Al waste processing will occur inside buildings,

destgned o capture any higuids and wastes. 1d



31 Petitioners introduced no evidence whatsoever before the OBA that there
will be pollution because of the operation of the Transfer Station - the OEA’s finding
that Petitioners failed Lo show that the Transfer Station will affect the Towns or that
environmental justice should be a concern was therefore not arbitrary and capricious,

32 IDEM and Great Lakes have shown that the OEA Order granting IDEMs
and Great Lakes™ Motions for Summary Judgment was supported by substantial evidence
and that Porter County, LaPorte County, and the Towns of Pines and Beverly Shores are
not entitled to reversal or any further proceedings as a matter of taw,

C. JUDGMENT

Based on the foregoing Findings of Fact, Conclusions of Law and legal precedent,
this Court FINDS that the OEA Order was not shown to be arbitrary or capricious or
otherwise defictent at law and HOLDS that the OFA Order is affirmed and Petitions for
Review dented.  Petitioners have not demonstrated the OEA Order was “arbitrary and
apricious,” without any consideration of the facts or lacks any basis that might lead a
reasonable person {o concur that the Permit should not have been issued.  Because
Petitioners are not entitled to a remand of this action to the OIA, the Court denies

Petiioners” Vertlied Petitions for Judicial Review.

SO ORDERED.

Dateds 7 8 oS

Judge, Marion Superior Couft
Civil Division, Room No. 1912
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